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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 4762 of 2017
U/s 447/323/149 of I.P.C.

State

-Vs-

Sadek Ali,
            Mozibor Rahman,

Abbas Ali,
      Abdul Khalek,
     Abdul Kalam,

       Abdul Malek &
      Ismail Hoque.

         …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Johirul Islam, Advocate…...…..............for the accused-persons.  

Date of Evidence : - 14-08-19 & 23-09-19;
Date of Argument : - 25-09-19;
Date of Judgment    : - 30-09-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 16-11-17

one  Rakibul  Islam lodged  a  First  Information  Report  before  the

Officer-in-Charge of  South Salmara Police-Station stating that on that day,

at  about  11  a.m.,  Kayem  Ali  had  driven  motor  cycle  bearing  no.

ML-07/B-0384 on public road, in a manner so rash or negligent and about

to hit two minor girls in front of his father’s school. The girls raised hue and

cry. His father came out of school and tried to discipline Kayem Ali. Then,

accused  persons  mentioned  in  the  ejahar  assaulted  his  father  and  his

brother Mahibul Islam laying on the ground. The situation calm down due

to intervention by villagers. Thereafter, at about 4 p.m., accused persons

had gone to his house and assaulted all  his family members with stick,

chopper, crowbar, etc.        
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2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  South  Salmara P.S.

registered a case being the South Salmara P.S. case no.268 of 20117, u/s

147/148/149/341/  447/323/325/354/379/506 of  I.P.C  and  launched

investigation of the case. During the period of investigation of the case,

Investigating Officer visited the place of occurrence, prepared sketch-map

of  the  place  of  occurrence  and  examined  witnesses.  Sent  victims  to

hospital  and  collected  medical  report  of  victims.  On  completion  of

investigation of the case, A.S.I Abu Shama Ahmed submitted charge-sheet

of  the  case  against  above  named  accused  persons  u/s  147/148/447/

341/294/506 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides and considering the material on record, the particulars of offence u/s

447/323/149 of I.P.C.  were read over and explained to accused-persons.

They pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined five numbers of witnesses.

Considering the nature of evidence adduced by p.w.1, p.w.2, p.w.3, p.w.4 &

p.w.5  examination  of  remaining  witnesses  and  examination  of  accused

persons  u/s  313  Cr  PC  were  dispensed  with. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether  the  accused  persons  on  16/11/2017  committed  criminal

trespass by entering into compound of complainant with intent to commit

and offence or to intimidate or annoy complainant and his family members

and thereby committed an offence punishable u/s 447 of IPC?

(ii) Whether the accused persons on the same date and time voluntarily

caused hurt to complainant’ father and other family members and thereby

committed an offence punishable u/s 323 of IPC?

(iii) Whether the accused persons on 16/11/2017, were members of an

unlawful  assembly  and  in  prosecution  of  the  common  object  attacked

father of  complainant  and his  family members which offence you knew

likely to be committed in prosecution of the common object of the said

assembly  and  you  being  members  of  that  assembly  at  the  time  of
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commission of  offence are hereby committed an offence punishable u/s

149 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Rakibul Islam, complainant of this case deposing as p.w.1 stated that

ext.-1  is  his  ejahar  and  ext.-1(1)  is  his  signature.  He  knows  accused

persons. The incident occurred in the year 2017 and in the evening time. At

that  time,  he  was  absent  in  his  house.  On  that  day,  his  brother  was

standing in front of their house and accused persons rebuked his brother.

His father rebuked accused persons due to driving bike at speed in the

morning near school. His father is a school teacher. His father informed him

on  phone  and  he  lodged  ejahar  in  the  police  station.  During

cross-examination,  p.w.-1 stated that at  the time of incident,  he was at

Dhubri and accused persons also lodged a case against his father prior to

lodging of his ejahar. At present, both sides have arrived at compromise of

the dispute. He has no objection if accused persons got acquitted from the

offence of this case. 

7. Johiron  Nessa  (p.w.2)  stated  that  she  knows  complainant  and

accused persons. She stated that on the day of incident, complainant and

accused  persons  engaged  in  a  quarrel  due  to  some  matter  relating  to

children. Later,  both sides arrived at compromise of the dispute. During

cross-examination,  p.w.-2  stated  that  she  has  no  objection  if  accused

persons got acquitted from this case.

8. Rahima Khatun (p.w.3) stated in the same line of p.w.-2. She has no

objection if accused persons got acquitted from this case.

9. Monirul Islam Ahmed (p.w.4) stated that on the day of incident, at

about 4 p.m., an altercation took place with accused persons. Later, they

settled the dispute with accused persons amicably sitting in their village

meeting. Defence side declined to cross-examine p.w.-4.

10. Mahibul  Islam (p.w.5)  stated  that  a  quarrel  was  taken  place  with

accused  persons  due  to  some  dispute  over  matter  of  children.  Their

villagers settled their dispute with accused persons. Defence side declined

to cross-examine p.w.-5.

11. Thus,  in  view of  the above discussion of  evidence of  prosecution

witnesses, it is come out that a quarrel took place between complainant
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and accused persons due to matter of children. P.w.-1 to p.w.-5 did not say

that  accused  persons  had  come  to  house  of  Mafizuddin  and  assaulted

victims of this case. P.w.-1 was absent in his house at the time occurrence

of the incident. He was at Dhubri. Mahibul Islam did not say that accused

persons had assaulted him and his father in front of school. Investigating

officer did not send name of Mafizuudin in the witness list. Prosecution side

could  not  examine Mafizuddin.  What  can be gathered now is  that  both

sides have arrived at compromise of the dispute amicably in their village

meeting.  P.w.-1  to  p.w.-5  have  no  objection  if  accused  persons  got

acquitted  from the  charge  if  this  case.  Therefore,  further  discussion  of

evidence regarding guilt of accused persons is unnecessary. 

12. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  offence  against

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the offence u/s 447/323/149 IPC on benefit of doubt and

set at liberty forthwith. Bail bonds stand in favour of accused persons are

extended for another period of six months in view of section 437A of Cr PC.

13. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 30th day of September, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Rakibul Islam, (Complainant)

    PW- 2 Johiron Nessa,

    PW- 3 Rahima Khatun,

    PW- 4 Monirul Islam Ahmed,

    PW- 5 Mahibul Islam,

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.1.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


